
 
FOR IMMEDIATE RELEASE: September 3, 2021 
Contact: Brian Rothgery, 608-219-2064 
 

Milwaukee County Clerk George Christenson 
Rejects Invalid Subpoena 

 
MILWAUKEE – On Friday, September 3, County Clerk George Christenson announced that he 
will not appear before a state Assembly committee, and asserted that the subpoena he 
received last month was invalid. The subpoena, signed by Representative Janel Brandtjen, (R-
Menomonee Falls) demanded that he appear before the state Assembly Committee on 
Campaigns and Elections on Sept. 7 and bring with him all ballots cast in the Nov. 2020 
presidential election and other election-related materials. 
 
Clerk Christenson has reviewed the subpoena with Milwaukee County Corporation Counsel to 
determine its legitimacy, as it was not signed by the Assembly Speaker or Assembly Chief Clerk 
as required by state law. 
 
Clerk Christenson released the following statement on the subpoena and future investigations 
into the November 2020 election: 
 

"The subpoena issued by Representative Brandtjen is invalid. Because this subpoena is not 
valid, I will not be appearing before the Assembly Committee on Campaigns and Elections 
on September 7. 
 
“Milwaukee County’s elections are transparent and fair. We have proven this fact on 
numerous occasions. We conducted our regular post-election canvass and audit. In 
November, we conducted an extensive and highly publicized recount of the presidential 
election. Most recently, we participated in the Legislative Audit Bureau’s election audit. 
These inquiries have consistently shown that there were no major instances of fraud or 
irregularities in how Milwaukee County administered the November 2020 election. 
 
“Now Speaker Vos has approved $680,000 in taxpayer money to conduct yet another 
investigation into the election. We will respond to any lawful requests for information over 
the course of this investigation. If former Justice Gableman would like us to participate in 
his investigation, my office is happy to sit down with him to educate him on how elections 
work.” 

 
Clerk Christenson has served as Milwaukee County Clerk since 2017, where he oversees the 
Milwaukee County Election Commission. 
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September 3, 2021 
 
Re:  Subpoena relating to the November 2020 election 
 
VIA ELECTRONIC MAIL ONLY 
 
Dear Representative Brandtjen, 
 
Milwaukee County is in receipt of the subpoena dated August 6 (Exh. A), addressed to Milwaukee 
County Clerk George Christenson.  I write in response to that subpoena on behalf of Clerk 
Christenson, in my capacity as the County’s chief legal officer.  Respectfully, we request that all 
further correspondence on this matter be directed to me, as well. 
 
As you are aware, neither the presiding officer nor the chief clerk of the Assembly cosigned the 
subpoena as required under sections 13.31-13.36 of the Wisconsin statutes.   
 
We acknowledge that section 885.01(4), as referenced in the subpoena, confers general subpoena 
authority to any member of any committee that is authorized to take testimony.  However, section 
13.31 confers specific subpoena authority for summoning a witness to appear before a legislative 
committee.  In addition, sections 13.32-13.36 set forth the specific procedures, rights, and 
processes that are unique to witnesses compelled to appear before a committee.   
 
Under longstanding and indisputable principles of statutory construction, sections 13.31-13.36, 
and not section 885.01(4), must govern.  First, when statutes address the same topic and conflict, 
as here, the more specific statute – that is, section 13.31 – controls.  See, e.g., Lornson v. Siddiqui, 
2007 WI 92, ¶ 65, 302 Wis.2d 519, 735 N.W.2d 55.  Second, statutes are to be read, whenever 
possible, to avoid making any statute superfluous.  See, e.g., Hutson v. State Pers. Comm’n, 2003 
WI 97, ¶ 49, 263 Wis.2d 612, 665 N.W.2d 212.  If section 885.01(4) controls in this circumstance, 
then section 13.31 becomes impermissibly superfluous.   
 
Therefore, because your subpoena was not cosigned by both the presiding officer and the chief 
clerk of the Assembly, we respectfully submit that it is legally invalid and void.  See also 
Memorandum of the Wisconsin Legislative Council to Rep. Spreitzer, Aug. 10, 2021 (Exh. B); 
Memorandum of the Wisconsin Legislative Council to Rep. Spreitzer, June 10, 2021 (Exh. C).  In 
addition, the subpoena was not validly served, as required by sections 13.31 and 885.03 of the 
Wisconsin Statutes.  As such, we regret to inform you that we cannot comply with your subpoena.   
 

MARGARET C.  DAUN 
Corporation Counsel 

 
SCOTT F. BROWN 

Deputy Corporation Counsel 
 

ALAN M. POLAN 
KATHRYN M. WEST 
DALE R. NIKOLAY 
TEDIA K. GAMIÑO 

DAVID N. FARWELL 
LISA M. PROCACCIO 

NELSON W. PHILLIPS III 
MELINDA S. LAWRENCE 

JUDD H. TABACK 
CHRISTOPHER L. MORGAN 

JENNIFER O. HEMMER 
WILLIAM G. DAVIDSON 

Assistant Corporation Counsel 
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Notwithstanding the foregoing, Milwaukee County is committed to election transparency and 
accountability.  We will cooperate with valid subpoenas and other reasonable requests related to 
the current audit proceeding under former Wisconsin Supreme Court Justice Gabelman’s 
leadership, to the extent permitted under applicable state and federal law.  See U.S. Dep’t of Justice 
Guidance, July 28, 2021 (Exh. D). 
 
Our track record with respect to our commitment to election transparency and accountability is 
amply demonstrated by our lawful, efficient execution of the November 2020 election recount, the 
results of which were affirmed against various legal challenges by both the federal and state courts, 
including the United States Supreme Court (see Trump v. Biden, 394 Wis. 2d 629, 951 N.W.2d 
568 (Wis. 2020); Trump v. Wisconsin Elections Commission, 983 F.3d 919 (7th Cir. 2020), cert. 
denied, 141 S. Ct. 1516 (2021)), as well as our full cooperation with the nonpartisan Legislative 
Audit Bureau’s most recent July 2021 forensic audit of Milwaukee County’s election processes 
and procedures.   
 
In sum, Milwaukee County will have participated in no less than seven reviews of our November 
2020 election, as listed below: 

1. Regular post-election canvass;1 
2. Post-election hand-counted audit of four randomly selected reporting units; 
3. The recount; 
4. The state court-based challenge to the recount results (Trump v. Biden, 394 Wis. 2d 629, 

951 N.W.2d 568 (Wis. 2020)); 
5. The federal court-based challenge to the recount results (Trump v. Wisconsin Elections 

Commission, 983 F.3d 919 (7th Cir. 2020), cert. denied, 141 S. Ct. 1516 (2021)); 
6. The forensic audit conducted by the nonpartisan Legislative Audit Bureau; and 
7. The forensic audit being led by former Justice Gabelman. 

 
As stated by the members of the Election Infrastructure Government Coordinating Council (GCC) 
Executive Committee2 and the members of the Election Infrastructure Sector Coordinating 
Council (SCC),3 “[t]he November 3rd election was the most secure in American history.  …  There 

 
1 The canvass is the official tally of votes for any given election. The purpose of the canvass is to account for every 
ballot cast and ensure that every valid vote cast is included in the election totals. The canvass accounts for every ballot 
cast on Election Day, every on-time absentee ballot, every accepted provisional ballot, and every on-time overseas 
and military absentee ballot.  Wis. Stat. § 7.60.  See generally Wis. Stat. Ch. 7, Subch. 2.   
2 The members of the GCC at the time of the statement’s release were Cybersecurity and Infrastructure Security 
Agency (CISA) Assistant Director Bob Kolasky, U.S. Election Assistance Commission Chair Benjamin Hovland, 
National Association of Secretaries of State (NASS) President Maggie Toulouse Oliver, National Association of State 
Election Directors (NASED) President Lori Augino, and Escambia County (Florida) Supervisor of Elections David 
Stafford. 
3 The members of the SCC at the time of the statement’s release were Chair Brian Hancock (Unisyn Voting Solutions), 
Vice Chair Sam Derheimer (Hart InterCivic), Chris Wlaschin (Election Systems & Software), Ericka Haas (Electronic 
Registration Information Center), and Maria Bianchi (Democracy Works). 
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is no evidence that any voting system deleted or lost votes, changed votes, or was in any way 
compromised.”  Cybersecurity and Infrastructure Security Agency, Joint Statement from GCC & 
SCC, Nov. 12, 2020, at 1, https://www.cisa.gov/news/2020/11/12/joint-statement-elections-
infrastructure-government-coordinating-council-election (emphasis in original).     
 
Furthermore, Wisconsin election officials identified just 27 potential cases of voter fraud out of 
3.3 million ballots cast in the November presidential election.  These cases have been appropriately 
forwarded to local district attorneys for possible prosecution.  Scott Bauer,  Wisconsin election 
officials flagged just 27 possible voter fraud cases out of more than 3 million ballots cast, May 21, 
2021, https://www.jsonline.com/story/news/politics/elections/2021/05/21/voter-fraud-wisconsin-
election-clerks-flagged-just-27-possible-cases/5210661001/. 
 
Finally, as stated most recently by U.S. Senator Ron Johnson, in reference to the November 2020 
election in Wisconsin, “[t]here’s nothing obviously skewed about the results.  … [President 
Trump] didn’t get 51,000 votes that other [in-state] Republicans got, and that’s why he lost.”  
Patrick Marley, Ron Johnson says the Wisconsin presidential results were 'not skewed' in a 
conversation with a woman posing as a conservative, Aug. 31, 2021, 
https://www.jsonline.com/story/news/politics/2021/08/31/ron-johnson-says-wisconsins-
presidential-results-not-skewed/5670186001/. 
 
In closing, Milwaukee County remains fully committed to election transparency and 
accountability.  We strive every day, without allegiance to any political party or candidate, and 
without rhetoric, to ensure the public’s faith in our democratic processes.  Debates about election 
laws and governance are an important part of our democracy, as are election reviews guided by 
law, but such debates and reviews must resound in fact, and be conducted with sober, nonpartisan 
diligence.   
 
Milwaukee County will faithfully continue to execute our election responsibilities in conformity 
with all applicable laws. 
 
Regards, 
 
  /s/    
MARGARET C. DAUN 
Milwaukee County Corporation Counsel 
 
 
Cc: Milwaukee County Executive David Crowley 
 Milwaukee County Board of Supervisors 
 Milwaukee County Clerk George Christenson 
 Milwaukee County Elections Director Juliette Henry 
 Milwaukee County Election Commissioners 
 Wisconsin Elections Commission Director Meagan Wolfe 
 City of Milwaukee Elections Executive Director Claire Woodall-Vogg 
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TO: REPRESENTATIVE MARK SPREITZER 

FROM: Peggy Hurley, Staff Attorney 

RE: Legislative Subpoena Authority 

DATE: August 10, 2021 

You asked for an analysis of ss. 13.31 and 885.01 (4), Stats., relating to issuing subpoenas, and a 
determination of whether s. 13.31, Stats., establishes the exclusive means by which a witness may be 
compelled to appear before a legislative committee. Although s. 885.01 (4), Stats., provides that a 
committee member may issue a subpoena, it appears that s. 13.31, Stats., is the sole means for issuing a 
subpoena to appear before a duly authorized legislative committee.  

LEGISLATIVE SUBPOENAS  
Sections 13.31 to 13.36, Stats., establish the procedures for compelling a witness to appear before a 
legislative committee or either house of the Legislature and produce documents and records before the 
committee.1 The statutes set forth specific provisions relating to service of process, summary process to 
take custody of a witness, consequences for refusal to testify, use immunity for testimony procured by 
subpoena, and witness fees for testifying before a legislative committee or house of the Legislature.  

Under these statutes, the authority to issue a subpoena to appear before a legislative committee or 
house is limited to the presiding officer and the chief clerk of the house he or she serves; however, any 
member of a legislative committee may administer an oath to a person appearing before the committee. 
[s. 13.45 (6), Stats.] 

                                                        

1 Under s. 13.31, Stats. “The attendance of witnesses before any committee of the legislature, or of either house thereof, 

appointed to investigate any subject matter, may be procured by subpoenas signed by the presiding officer and chief 
clerk of the senate or assembly. Such subpoenas shall state when and where, and before whom, the witness is required 
to appear, and may require such attendance forthwith or on a future day named and the production of books, records, 
documents and papers therein to be designated, and may also require any officer of any corporation or limited liability 
company, or other person having the custody of the keys, books, records, documents or papers of any such business 
entity, to produce the same before such committee. Such subpoenas may be served by any person and shall be returned 
to the chief clerk of the house which issued the same as subpoenas from the circuit court are served and returned.” 

HRDC
Rectangular Exhibit Stamp



- 2 - 

GENERAL SUBPOENA AUTHORITY UNDER S. 885.01, STATS. 
Section 885.01, Stats., sets forth broadly who may issue a subpoena: 

…any arbitrator, coroner, medical examiner, board, commission, 
commissioner, examiner, committee or other person authorized to take 
testimony, or … any member of a board, commission, authority or 
committee which is authorized to take testimony, within their 
jurisdictions, to require the attendance of witnesses, and their production of 
documentary evidence before them, respectively, in any matter, proceeding or 
examination authorized by law; and likewise by the secretary of revenue and 
by any agent of the department of agriculture, trade and consumer protection. 
[Emphasis added.] 

In some cases, this broad authority is further defined by other statutory sections. For example, while s. 
885.01 (4), Stats., confers subpoena authority to any member of a committee that is authorized to take 
testimony, s. 885.01 (3), Stats., limits that authority as it relates to municipal and county boards to the 
“chairperson of any committee of any county board, town board, common council or village board to 
investigate the affairs of the county, town, city or village, or the official conduct or affairs of any officer 
thereof.” In addition, although s. 895.01 (4), Stats., provides that any agent of the Department of 
Agriculture, Trade and Consumer Protection may issue a subpoena, s. 93.14, Stats., limits that authority 
to “authorized agents…in relation to any matter within the department's power.”   

ANALYSIS 
Principles of statutory construction and relevant case law demonstrate that when ss. 885.01 and 13.31, 
Stats., are read together, s. 13.31 provides the sole means for issuing a subpoena to appear before a 
legislative committee or house. First, a longstanding principle of statutory construction holds that when 
a more general statute (s. 885.01 (4)) and a specific statute (s. 13.31) address the same topic, the more 
specific statute controls in the event of a conflict. [Lornson v. Siddiqui, 2007 WI 92, ¶ 65, 302 Wis.2d 
519, 735 N.W.2d 55.] Second, statutes are to be read, whenever possible, to avoid making any statute 
superfluous. [Hutson v. State pers. Comm’n, 2003 WI 97, ¶ 49, 263 Wis.2d 612, 665 N.W.2d 212.] If s. 
885.01 (4), Stats., governs issuance of subpoenas by legislative committee members, a specific statute 
relating to legislative committees’ authority to issue subpoenas is arguably superfluous. 

General Versus Specific Provisions 

Section 885.01 (4), Stats., confers general subpoena authority to any member of any committee that is 
authorized to take testimony; s. 13.31, Stats., confers specific subpoena authority for summoning a 
witness to appear before a legislative committee or house. Moreover, ss. 13.32 to 13.36, Stats., establish 
procedures, rights, and requirements that are specific and unique to witnesses who are subpoenaed to 
appear before a legislative committee or house.  

A legislative subpoena, unlike a subpoena issued under the more general authority of s. 885.01, may 
procure the attendance of witnesses only if the committee is authorized and “appointed to investigate” 
the particular subject matter. [s. 13.31, Stats.]  
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In Goldman v. Olson, a federal district court considered a challenge to a legislative subpoena issued by 
a Wisconsin Senate resolution to anti-war demonstrators in the 1960s. The court held that a resolution 
authorizing an investigation must satisfy the following requirements to be constitutionally valid: 

 Define the subject matter of an investigation with sufficient explicitness and clarity to afford the 
witness a reasonable basis for judgment as to whether a particular question is pertinent to the 
subject matter under investigation. 

 If the investigation impinges First Amendment freedoms, establish the state’s interest in making 
such an investigation by showing a substantial relationship between the information sought and a 
comprehensive, compelling state interest or concern. 

[Goldman, 286 F. Supp. at 43.] 

The more general subpoena power requires only that a committee be “authorized to take testimony” 
and that the proceedings be “authorized by law.” Additionally, subpoenas issued pursuant to general 
authority under ch. 885, Stats., are subject to different witness fees and different liabilities for refusal to 
appear. [ss. 13.36, 13.35, 885.05, and 885.11, Stats.]  

In Hipp v. Circuit Court for Milwaukee County, 2008 WI 67, 310 Wis. 2d 342, 750 N.W.2d 873, 07-
0230, the Wisconsin Supreme Court considered whether the general provisions of s. 885.01 allowed a 
party to a John Doe case to ask a clerk of court to issue a subpoena to procure the attendance of 
witnesses on his behalf, where a separate statute conferred subpoena authority to a judge in a John Doe 
case. The Court concluded that the more specific statute granting judges subpoena authority in a John 
Doe case precluded the application of the more general subpoena authority statute and that the more 
specific statute gave the judge “the exclusive authority to subpoena witnesses for a John Doe hearing.” 
[Hipp, ¶2.]  

In the Hipp case, a party to a John Doe case acknowledged that s. 968.26, Stats. (2005-06),2 authorized 
a judge in a John Doe proceeding to subpoena a witness but argued that statute did not provide 
exclusive authority to do so. Section 968.26, Stats., provided, in relevant part:  

If a person complains to a judge that he or she has reason to believe that a 
crime has been committed within his or her jurisdiction, the judge shall 
examine the complainant under oath and any witnesses produced by him or 
her and may, and at the request of the district attorney shall, subpoena and 
examine other witnesses to ascertain whether a crime has been committed 
and by whom committed.... 

Section 885.01 (1), Stats., on the other hand, provided that a clerk of court could issue a subpoena in 
any action, matter or proceeding pending or to be examined into before any court.  

The Court found that, although s. 968.26, Stats., did not specifically notwithstand s. 885.01 (1), it was 
intended to confer subpoena authority exclusively to judges in John Doe proceedings. The Hipp Court 
noted that “applying the § 885.01 subpoena provisions to the proceedings here would require applying a 
more general statute regarding subpoenas where there is a more specific statute controlling subpoenas 
within the context of John Doe proceedings. This would be contrary to the principle of statutory 
construction that where two statutes applying to the same subject conflict, the more specific statute is 
controlling.” [Hipp at ¶41, citing Lornson.]  

                                                        
2 All references to s. 968.26, Stats., refer to the 2005-06 version.  
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In the case of issuance of subpoenas by a legislative committee, the statutes in ch. 13, Stats., impose 
specific requirements. These specific requirements include the purpose for which a legislative subpoena 
may be issued, the manner in which it must be served, and the authority for signing the subpoena, 
which is vested solely in the presiding officer and chief clerk of each house of the Legislature. It would 
contradict the rule of statutory interpretation to apply a more general statute where a specific statute 
exists.  

Avoidance of Making a Statute Superfluous 

In Hipp, the Court also noted that a broad reading of s. 885.01, Stats., would render the specific 
subpoena authority relating to John Doe cases superfluous:  

Section 968.26 provides John Doe judges shall examine witnesses produced 
by the complainant and “may, and at the request of the district attorney shall, 
subpoena and examine other witnesses.” Section 885.01 (1) provides judges 
and clerks of court with the authority to issue subpoenas, and § 885.01 (2) 
provides district attorneys with subpoena power. However, if clerks of court 
and district attorneys have the power under § 885.01 to subpoena witnesses 
in John Doe proceedings, then the language in § 968.26 regarding subpoenas 
is superfluous. Construction of statutes should avoid whenever possible 
interpretations that render language superfluous. [Hipp, at ¶38, citing 
Hutson.] 

The same argument holds if any member of a legislative committee is authorized to issue a subpoena 
pursuant to s. 885.01 (4), Stats. Such a finding would render the procedures and authority established 
in ss. 13.31 to 13.36, Stats., superfluous.  

History and Intended Use of Legislative Subpoena Authority  

In the Hipp case, the Court also considered the history and intended use of the John Doe statute vesting 
the judge with subpoena powers and concluded that “John Doe proceedings are conducted through the 
authority of the presiding judge” and that allowing another party to issue a subpoena because of the 
general authority to do so would “in essence dilute the John Doe judge’s power.” [Hipp at ¶35] 

For legislative committees, the legislative rules anticipate that legislative subpoenas will be issued 
pursuant to s. 13.31, Stats.  Assembly Rule 3 (1) (o) states that the Speaker of the Assembly shall “[i]ssue 
subpoenas, with the countersignature of the chief clerk, for the attendance of witnesses before any 
assembly committee, and issue summary process for the arrest of any witness disobeying the mandate 
of the subpoena.”  Assembly Rule 5 (1) (j) assigns the Chief Clerk of the Assembly the duty to 
“[c]ountersign with the speaker documents that, by law or rule, require the personal signature of the 
chief clerk.” Senate Rule 44 states that “[t]he original of all enrolled acts and joint resolutions, all 
engrossed resolutions, and all writs, warrants, and subpoenas issued by order of the senate shall be 
signed by the president, and attested by the chief clerk.” 

The statutory and administrative rule language reinforce the intent and current practice of vesting in 
the presiding legislative officer the exclusive duty and authority to issue subpoenas to appear before a 
legislative committee. Statutory language allows any committee member to administer an oath to a 
person appearing before the committee, but reserves the authority to issue a subpoena for each house’s 
presiding officer.  

In Hipp, the court noted: “Although district attorneys, clerks of court, and judges have subpoena 
powers under s. 885.01, s. 968.26 precludes district attorneys and clerks from issuing subpoenas in 
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John Doe proceedings. Instead, the statute allows that only judges retain their subpoena power.” [Hipp, 
¶ 40.]  Similarly, while s. 885.01 (4), Stats., confers subpoena powers on any member of any committee 
authorized to hear testimony, s. 13.31, Stats., precludes the application of the general authority in the 
specific context of subpoenaing a witness to appear before a legislative committee.   

Please let me know if I can provide any further assistance. 

PH:ksm 



Wisconsin Legislative Council 
 

Anne Sappenfield 
Director 

 

One East Main Street, Suite 401 • Madison, WI 53703 • (608) 266-1304 • leg.council@legis.wisconsin.gov • http://www.legis.wisconsin.gov/lc 

TO:  REPRESENTATIVE MARK SPREITZER 

FROM: Peggy Hurley, Staff Attorney 

RE: Subpoena Powers and Investigative Authority of a Legislative Committee 

DATE: June 10, 2021 

You asked whether the investigators whose hiring was authorized by the Committee on Assembly 
Organization Ballot 21-03 may subpoena witnesses and, if they may, whether the subpoenaed witnesses 
must appear before the Assembly Committee on Campaigns and Elections. State law and case law 
establish that a witness may be compelled to appear before a legislative committee charged with 
investigatory authority. 2021 Assembly Resolution 15, which the Assembly adopted earlier this year, 
directed the Assembly Committee on Campaigns and Elections to investigate the administration of 
elections in Wisconsin, focusing in particular on elections conducted after January 1, 2019; the ballot 
authorizes the investigators to assist the Assembly Committee on Campaigns and Elections. Under the 
relevant statutes and case law, this authorization is sufficient to compel the attendance, before the 
committee, of any witness subpoenaed.  

LEGISLATIVE OVERSIGHT AND GENERAL INVESTIGATION AUTHORITY 
A committee of the Legislature has inherent authority to investigate and oversee state agency activity. 
In a 1909 case, the Wisconsin Supreme Court explained that: 

The legislature has very broad discretionary power to investigate any subject 
respecting which it may desire information in aid of the proper discharge of 
its function to make or unmake written laws, or perform any other act 
delegated to it by the fundamental law, state or national, and to proceed, with 
that end in view, by a duly authorized committee of one or both branches of 
the legislature and to incur reasonably necessary expenses, payable out of the 
public funds. [State ex rel. Rosenhein v. Frear, 138 Wis. 173, 176-77 (1909).] 

The U.S. Supreme Court has similarly stated that the power to investigate is inherent in the power to 
make laws because “a legislative body cannot legislate wisely or effectively in the absence of information 
respecting conditions which the legislation is intended to affect or change.” [McGrain v. Daugherty, 
263 U.S. 135, 175 (1927).] 

The Legislature’s authority to investigate is not absolute, however, and is generally viewed as limited to 
obtaining information on matters that fall within the proper field of legislative action, such as the 
administration of existing laws or need for new laws. Likewise, a committee’s authority to investigate is 
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generally viewed as limited to obtaining information on matters that customarily fall within the 
committee’s jurisdiction.  

Primary examples of ways in which a legislative committee may exercise its inherent authority to 
oversee and investigate state agency activities include: (1) holding committee meetings and 
informational hearings; (2) appointing subcommittees to perform studies and investigations by 
subcommittees; (3) submitting information requests under s. 13.45 (7), Stats.;1 (4) conducting studies 
and investigations under Joint Rule 84 (3);2 or (5) issuing a subpoena under s. 13.31, Stats. [See 
Assembly Rules 11 (2) and 14 (1).] 

PARTICULAR AUTHORITY TO INVESTIGATE 
State law provides that the attendance of witnesses before any committee of the Legislature may be 
procured by subpoena only if the committee is authorized and “appointed to investigate” the particular 
subject matter. [s. 13.31, Stats.] State statutes do not specify the means by which such an authorization 
is provided. In the past, such authorization has been given by resolution or joint resolution. However, 
with little practical and judicial precedent in Wisconsin on the method of authorization, it is possible 
that other methods could suffice, such as a motion passed by the organizing committee of the body or 
an investigation initiated under Joint Rule 84 (3). [Goldman v. Olson, 286 F. Supp. 35 (W.D. Wis. 
1968).]  

The appointment and authorization to investigate a matter should precisely define the area of 
investigation. In Goldman v. Olson, a legislative subpoena issued by a Wisconsin Senate resolution to 
anti-war demonstrators in the 1960s was challenged under the First Amendment and Due Process 
Clause of the Fourteenth Amendment to the U.S. Constitution.  

The federal district court held that a resolution authorizing an investigation must satisfy the following 
requirements to be constitutionally valid: 

 Define the subject matter of an investigation with sufficient explicitness and clarity to afford the 
witness a reasonable basis for judgment as to whether a particular question is pertinent to the 
subject matter under investigation. 

 If the investigation impinges First Amendment freedoms, establish the state’s interest in making 
such an investigation by showing a substantial relationship between the information sought and a 
comprehensive, compelling state interest or concern. 

[Goldman, 286 F. Supp. at 43.] 

                                                        
1 In addition to an information request that may be submitted by a committee, any legislator or chairperson of a 

committee may submit a public records request to a state agency. [ss. 19.31 to 19.39, Stats.] 

2 Recognizing committees’ inherent authority to investigate, Joint Rule 84 (3) provides that standing committees may 
conduct studies, investigations, and reviews that are “within the subject matter area customarily within the purview of 
the respective committee, regarding any matter that may then be appropriate to legislative inquiry.” This may be done 
on instruction by the appropriate house or on motion of the chairperson with majority vote approval by the committee. 
In the case of duplication or overlapping areas of original inquiry, the subject matter area assigned to each committee 
and scope of each committee’s inquiry is defined and delimited as follows: (a) in the case of a Senate committee, by the 
Committee on Senate Organization; (b) in the case of an Assembly committee, by the Assembly Speaker; and (c) in the 
case of a joint committee, by the Joint Committee on Legislative Organization. 
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However, the Goldman court recognized that it would be impossible for an authorizing resolution to 
perfectly define its parameters from the outset. The court said “It is not reasonable to require the 
legislature, even before its investigatory function has been commenced, to define the subject or subjects 
of investigation with that degree of specificity and clarity which must mark its ultimate articulation of a 
criminal prohibition.” The court added that “in its investigative function, the Legislature must enjoy 
more leeway.” [Goldman, 286 F. Supp. at 48-49.] The precise boundaries of the “leeway” in identifying 
the subject matter for investigation have not been reexamined.  

The powers to issue a subpoena are subject to the requirements articulated in Goldman before the 
Assembly may enforce compliance with a subpoena and find a subpoenaed witness in contempt for 
refusing to attend or testify. [s. 13.31, Stats.; and Goldman, 286 F. Supp. at 43.] It appears that the 
Goldman requirements were met when the Assembly passed 2021 Assembly Resolution 15.  

ISSUANCE OF A SUBPOENA TO APPEAR BEFORE THE COMMITTEE 
A subpoena may be used to compel testimony or produce records and documents desired by a 
committee engaged in an authorized investigation. Under the statutes, only the Speaker has the 
authority both to issue a subpoena for the attendance of witnesses before any Assembly committee, and 
to issue summary process for the arrest of any witness disobeying the subpoena. Therefore, while the 
Assembly committee and the investigators hired are authorized to investigate elections, only the 
Speaker may issue a subpoena. 

A subpoena must:  

 Refer to the authorization of the committee to investigate.  

 State the nature of the investigation. 

 State where, when, and before whom the witness is required to appear and, if applicable, produce 
records and documents.  

 Be signed by the Speaker and the Chief Clerk of the Assembly.  

[ss. 13.31 to 13.33, Stats.; and Assembly Rules 3 (1) (o) and 5 (1) (j).] 

As discussed above, state law provides that the attendance of witnesses before any committee of the 
Legislature may be procured by subpoena only if the committee is authorized and “appointed to 
investigate” the particular subject matter. Presuming that Assembly Resolution 15 creates a proper 
appointment for the Assembly Committee on Campaigns and Elections to investigate the recent 
administration of elections in the state, the resolution allows the Speaker to issue a subpoena for the 
attendance of witnesses before the committee.  

The ballot approved by the Committee on Assembly Organization authorized investigators to assist with 
the Assembly Committee on Campaigns and Elections investigation. A subpoena issued pursuant to the 
resolution may compel a witness to appear before the Assembly Committee on Campaign and Elections. 
However, because current law permits investigations only by committees, a subpoena issued pursuant 
to the resolution may not compel testimony except to the Assembly Committee on Campaigns and 
Elections.  

Please let me know if I can provide any further assistance. 
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