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   File No.  1 

   (Journal,   2011) 2 

 
(ITEM  )  From the Sheriff requesting to apply for and accept Homeland Security 3 

grant funds in the amount of $80,210:     4 

 
A RESOLUTION 5 

 
WHEREAS, the Sheriff’s Office requests the approval to apply for and accept 6 

homeland security grant funding from the State of Wisconsin Office of Justice 7 

Assistance to be used to assist with enhancing the following:   8 

1. response preparedness for the SWAT team for chemical, 9 

biological, radioactive and nuclear explosives  10 

2. increase the SWAT team’s ability to respond to, investigate and 11 

mitigate terrorism and other catastrophic events 12 

3. establish and sustain a resource data system and protocols for 13 

the entire cycle of emergency management; and  14 

 15 

WHEREAS, under Chapter 99 of the County Ordinances and Wisconsin State 16 

Statute 323, the Emergency Management Division of the Office of the Sheriff has 17 

certain responsibilities in the preparation, mitigation, response, and recovery of 18 

emergency situations and the State annually offers opportunities for counties to 19 

apply for federal and state homeland security grant dollars to assist with meeting 20 

these responsibilities; and  21 

 22 

WHEREAS, Homeland Security grant opportunities that are designated for 23 

Milwaukee County available now from the State of Wisconsin Office of Justice 24 

Assistance include: 25 

 26 

1. Homeland Security Law Enforcement Specialty Team 27 

Equipment $18,710;  these funds will be used to purchase the 28 

following items for the Sheriff’s SWAT team:   29 

a. Three night vision infrared illuminators = $821   30 

b. One spotting scope/surveillance telescope = $10,089 31 

c. 21 protective masks with respirators = $1,000 32 

d. Two ballistic shields = $6,800 33 

 34 

2. Homeland Security Law Enforcement Specialty Team 35 

Equipment $31,500;  these funds will be used to purchase the 36 

following items for the Sheriff’s SWAT team:  37 

a. One Robot = $17,000 38 

b. One wireless pan/tilt thermal camera = $5,500 39 

c. One remote controlled platform = $5,860 40 

d. Four ballistic helmets = $1,380. 41 

e. Four tactical communications headsets = $1,760 42 

 43 

3. Homeland Security Emergency Procurement and Resource 44 

Registry Pilot $30,000; these funds would be used to initiate an 45 

Emergency Procurement and Resource Registry Pilot program 46 

that will assemble emergency management, public 47 

procurement, non-profit community organizations, private 48 

Judiciary, Safety and General Services - September 15, 2011 - Page 20



-2- 

business and a technology provider to establish and sustain a 49 

resource data system and protocols enabling more effective and 50 

efficient information and resources sharing throughout the entire 51 

cycle of emergency management; now, therefore,    52 

 53 

BE IT RESOLVED, the Sheriff is hereby authorized to apply for and accept 54 

Homeland Security grants totaling $80,210.       55 

 56 

 57 

Fiscal Note:  Appropriation transfer requests have been submitted for consideration 58 

during the September meeting of the Committee on Finance and Audit 59 

to recognize the grant revenue and establish expenditure authority of 60 

$80,210.  There is no local match to the funding and therefore no tax 61 

levy impact.   62 

 63 

    64 

 65 

  66 

 67 
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        DATE:  September 13, 2011 
 
            TO:  Supervisor Lee Holloway  

Chairman, Milwaukee County Board of Supervisors 
 
       FROM:  John E. Schapekahm,  

Principal Assistant Corporation Counsel 
 
 SUBJECT:  Claimants:  Brenda White, 
      6723 West Silver Spring Drive 
      Milwaukee, Wisconsin 53218 

Lisa Odya  
      6000 South Howell Avenue 
      Milwaukee, Wisconsin 53207 
 

Date Brenda White Claim Filed: January 15, 2010 
Date Lisa Odya Claim Filed:  January 15, 2010 

 

 

THE ACCIDENT 
On July 30, 2007 Milwaukee County Corrections Officer Barbara 

Duncan was operating a County Inmate Transfer Van, traveling generally from 
the County Jail (Corrections Facility Central) in downtown Milwaukee to the 
House of Correction (Corrections Facility South) in Franklin. She was 
transporting in the van four female inmates: the two plaintiffs, Brenda White 
and Lisa Odya, along with Ora Gholso and Debra A. Mack.  Barbara Duncan 
operated the County van southbound on 1-94 until she got off at the West 
Ryan Road exit. There Barbara Duncan rearended a black Mitsubishi being 
operated by Mary C. Quinn-Kuchenbecker, who was herself stopped awaiting 
the passage of traffic on Ryan Road. The impact was not severe. Seatbelts were 
available to plaintiffs but they were not put on them.  

100% of the negligence causal of the accident was attributable to 
Milwaukee County Corrections Officer Barbara Duncan 

THE INJURIES 

Inmates Ora Gholso and Debra A. Mack did not claim injury and never 
sought medical treatment.  
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BRENDA WHITE complained of knee and back pain because of the 
accident. She was examined by medical staff the day after the accident, who 
did find reddening to the right knee cap. Brenda White suffered preexisting 
lupus with related leg, joint and right knee pain. She was seen periodically for 
her knee throughout the remainder of her incarceration. 

LISA ODYA complained of low back pain, right knee pain and neck pain 
because of the accident. She had, however, injured her right knee within that 
week before the accident and had undergone right knee surgery three months 
before the accident. She was examined the day of the accident by medical staff 
and exhibited redness at the right kneecap. She was seen periodically for her 
knee throughout the remainder of her incarceration. She was doing well until 
October of 2008 when her knee again became suddenly painful. 

TREATMENT and DAMAGES 

Neither Brenda White or Lisa Odya suffered wage loss, because they were 
both incarcerated at the time of and for months after the collision. 

BRENDA WHITE’S medical attention was accorded her at the House of 
Correction (Corrections Facility South), so she has no dollar-amount claim to 
make. 

LISA ODYA also received treatment at the House of Correction 
(Corrections Facility South), consisting most remarkably of a December 2007 
fluid withdrawal from the knee. Lisa Odya also followed up medically after 
release from custody. She had a November 16, 2008 knee MRI and a December 
9, 2008 right knee arthroscopy and partial lateral meniscectomy. Dr. Kenneth 
Kurt assessed her as having a 15% permanent partial disability at the knee, a 
15% permanent partial disability at the low back and an additional 5% 
permanent partial general disability for repeated injuries. 

Lisa Odya’s claimed medical expenses were: 

Milwaukee County House of Correction $   unknown 

Milwaukee Clinic of Orthopedic Surgery      1,044.00 

Center for Diagnostic Imaging      1,966.00 

Northwestern Medical Center, S.C.      1,821.00 

Aspen Orthopaedic & Rehabilitation Specialists, S.C.      5,279.00 

Aurora West Allis Medical Center      9.876.00 

Pain Rehabilitation Associates      2,790.00 

Affiliated Health of Wisconsin         694.00 

Total  $  23,470.00 

EVALUATION AND SETTLEMENT PROPOSAL 

The attorney for the plaintiffs has agreed to a negotiated settlement of 
Lisa Odya’s claims, for pain, suffering and disability, together with medical 
expense, subject to Judiciary Committee approval, in the total amount of the 
$5,000.00. Ms. Odya’s prior medical history, the lack of severity of the impact 
and the credentials of the doctor who attempted to connect the $23,470.00 
post-accident medical treatment with the accident contributed toward reducing 
the settlement amount to an acceptable $5,000.00 
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The attorney for the plaintiffs has agreed to a negotiated settlement of 
Brenda White’s claims, for pain, suffering and disability, together with medical 
expense, and wage loss, subject to Judiciary Committee approval, in the total 
amount of the $2,250.00.  

Wisconsin County Mutual Insurance Corporation has approved the 
Brenda White and Lisa Odya settlement amounts. 

CONCLUSION 

Corporation Counsel requests your referral to the Judiciary, Safety and 
General Services Committee for  approval of the settlement of the claims of 
Brenda White and Lisa Odya in return for releases and the dismissal of the 
pending lawsuit, to be paid as follows: 

 
Lisa Odya. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .   $5,000.00 

Brenda White. . . . . . . . . . . . . . . . . . . . . . . . . . . . . .   $2,250.00 

 
Respectfully submitted, 

________________________________                                                                        
JOHN E. SCHAPEKAHM 
Principal Assistant Corporation Counsel 

 
cc: Linda Durham 

 
 

Judiciary, Safety and General Services - September 15, 2011 - Page 33



       

 

 

 

 

 

        DATE:  September 13, 2011 
 
            TO:  Supervisor Lee Holloway  

Chairman, Milwaukee County Board of Supervisors 
 
       FROM:  John E. Schapekahm,  

Principal Assistant Corporation Counsel 
 
 SUBJECT:  Claimants:  Brenda White, 
      6723 West Silver Spring Drive 
      Milwaukee, Wisconsin 53218 

Lisa Odya  
      6000 South Howell Avenue 
      Milwaukee, Wisconsin 53207 
 

Date Brenda White Claim Filed: January 15, 2010 
Date Lisa Odya Claim Filed:  January 15, 2010 

 

 

THE ACCIDENT 
On July 30, 2007 Milwaukee County Corrections Officer Barbara 

Duncan was operating a County Inmate Transfer Van, traveling generally from 
the County Jail (Corrections Facility Central) in downtown Milwaukee to the 
House of Correction (Corrections Facility South) in Franklin. She was 
transporting in the van four female inmates: the two plaintiffs, Brenda White 
and Lisa Odya, along with Ora Gholso and Debra A. Mack.  Barbara Duncan 
operated the County van southbound on 1-94 until she got off at the West 
Ryan Road exit. There Barbara Duncan rearended a black Mitsubishi being 
operated by Mary C. Quinn-Kuchenbecker, who was herself stopped awaiting 
the passage of traffic on Ryan Road. The impact was not severe. Seatbelts were 
available to plaintiffs but they were not put on them.  

100% of the negligence causal of the accident was attributable to 
Milwaukee County Corrections Officer Barbara Duncan 

THE INJURIES 

Inmates Ora Gholso and Debra A. Mack did not claim injury and never 
sought medical treatment.  
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BRENDA WHITE complained of knee and back pain because of the 
accident. She was examined by medical staff the day after the accident, who 
did find reddening to the right knee cap. Brenda White suffered preexisting 
lupus with related leg, joint and right knee pain. She was seen periodically for 
her knee throughout the remainder of her incarceration. 

LISA ODYA complained of low back pain, right knee pain and neck pain 
because of the accident. She had, however, injured her right knee within that 
week before the accident and had undergone right knee surgery three months 
before the accident. She was examined the day of the accident by medical staff 
and exhibited redness at the right kneecap. She was seen periodically for her 
knee throughout the remainder of her incarceration. She was doing well until 
October of 2008 when her knee again became suddenly painful. 

TREATMENT and DAMAGES 

Neither Brenda White or Lisa Odya suffered wage loss, because they were 
both incarcerated at the time of and for months after the collision. 

BRENDA WHITE’S medical attention was accorded her at the House of 
Correction (Corrections Facility South), so she has no dollar-amount claim to 
make. 

LISA ODYA also received treatment at the House of Correction 
(Corrections Facility South), consisting most remarkably of a December 2007 
fluid withdrawal from the knee. Lisa Odya also followed up medically after 
release from custody. She had a November 16, 2008 knee MRI and a December 
9, 2008 right knee arthroscopy and partial lateral meniscectomy. Dr. Kenneth 
Kurt assessed her as having a 15% permanent partial disability at the knee, a 
15% permanent partial disability at the low back and an additional 5% 
permanent partial general disability for repeated injuries. 

Lisa Odya’s claimed medical expenses were: 

Milwaukee County House of Correction $   unknown 

Milwaukee Clinic of Orthopedic Surgery      1,044.00 

Center for Diagnostic Imaging      1,966.00 

Northwestern Medical Center, S.C.      1,821.00 

Aspen Orthopaedic & Rehabilitation Specialists, S.C.      5,279.00 

Aurora West Allis Medical Center      9.876.00 

Pain Rehabilitation Associates      2,790.00 

Affiliated Health of Wisconsin         694.00 

Total  $  23,470.00 

EVALUATION AND SETTLEMENT PROPOSAL 

The attorney for the plaintiffs has agreed to a negotiated settlement of 
Lisa Odya’s claims, for pain, suffering and disability, together with medical 
expense, subject to Judiciary Committee approval, in the total amount of the 
$5,000.00. Ms. Odya’s prior medical history, the lack of severity of the impact 
and the credentials of the doctor who attempted to connect the $23,470.00 
post-accident medical treatment with the accident contributed toward reducing 
the settlement amount to an acceptable $5,000.00 
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The attorney for the plaintiffs has agreed to a negotiated settlement of 
Brenda White’s claims, for pain, suffering and disability, together with medical 
expense, and wage loss, subject to Judiciary Committee approval, in the total 
amount of the $2,250.00.  

Wisconsin County Mutual Insurance Corporation has approved the 
Brenda White and Lisa Odya settlement amounts. 

CONCLUSION 

Corporation Counsel requests your referral to the Judiciary, Safety and 
General Services Committee for  approval of the settlement of the claims of 
Brenda White and Lisa Odya in return for releases and the dismissal of the 
pending lawsuit, to be paid as follows: 

 
Lisa Odya. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .   $5,000.00 

Brenda White. . . . . . . . . . . . . . . . . . . . . . . . . . . . . .   $2,250.00 

 
Respectfully submitted, 

________________________________                                                                        
JOHN E. SCHAPEKAHM 
Principal Assistant Corporation Counsel 

 
cc: Linda Durham 
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901 NORTH 9TH STREET, ROOM 303, COURTHOUSE • MILWAUKEE, WI 53233 • TELEPHONE (414) 278-4300 • FAX (414) 223-1249 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
On January 11, 2011, a Milwaukee County plow operator was operating a Milwaukee 
County Parks pick-up truck with a plow traveling southbound on N. Milwaukee River 
Parkway.  The Claimant was traveling eastbound on W. Bender Road when both vehicles 
stopped at the stop signs and then proceeded to move into the intersection both believing 
that they had the right of way.  The Milwaukee County Parks employee was to the left of 
the Claimant’s vehicle, therefore as noted in the police report, failed to yield the right of 
way to the vehicle to his right at a four way stop. 
 
The Claimant’s vehicle was a 2005 Toyota Corolla with mileage stated as being 66,401.  
The plow blade on the county truck struck and damaged the front driver’s side fender, 
hood, and bumper.  The vehicle was deemed a total loss and $8,978.11 was determined to 
be the actual cash value.  Payment was made to the claimant in the amount of $8,478.11.  
The claimant had a $500 deductible.  The Claimant required a rental car which cost a 
total of $280.  General Casualty was able to recover $2,538.07 on the salvage of the 
vehicle.  WCMIC has reached in principal an agreement for $4,368.07, which represents 
65% of the total damages. 

 

It is the opinion of County Mutual’s adjustor that we settle this claim for an amount not 
to exceed $4,368.07.  Both the county’s insurance company and Corporation Counsel 
support this agreement. 
 

Milwaukee County 

OFFICE OF CORPORATION COUNSEL 

 

KIMBERLY R. WALKER 
Corporation Counsel 

 
MARK A. GRADY 

Deputy Corporation Counsel 
 

JOHN F. JORGENSEN 
JOHN E. SCHAPEKAHM 

TIMOTHY R. KARASKIEWICZ 
JEANEEN J. DEHRING 
ROY L. WILLIAMS 
COLLEEN A. FOLEY 

LEE R. JONES 
MOLLY J. ZILLIG 
ALAN M. POLAN 
Principal Assistant 
Corporation Counsel 

 

Date: August 31, 2011 

 

To: Mr. Lee Holloway, Chairman 
 Milwaukee County Board of Supervisors 
 
From: Mark Grady, Deputy Corporation Counsel 
 Milwaukee County Corporation Counsel 
 
Subject: Claim filed by: General Casualty by Trumbell Services 
  55 Farmington Ave, Suite 100, Hartford, CT 
 
 Their Insured: Joseph Hirsh 
 
 Date of Loss: January 11, 2011 
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Chairman Lee Holloway 
August 31, 2011 
Page 2 of 2 
 

 

Please refer this matter to the Judiciary Committee to be placed on the agenda for its next 
meeting.  At that time we will appear seeking approval of the agreement.  Thank you. 
 
_______________________ 
MAG/kpe 
 
Cc: Linda Durham 
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901 NORTH 9TH STREET, ROOM 303, COURTHOUSE • MILWAUKEE, WI 53233 • TELEPHONE (414) 278-4300 • FAX (414) 223-1249 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
On May 24, 2011, a Milwaukee County Department of Public Works (DPW) employee 
was driving south on N. 8th Street and moving onto the southbound freeway ramp for I43.  
The Claimant had been driving south on N. 8th Street in the lane to the DPW Driver’s left 
since crossing Locust Street.  The DPW driver moved to the left on the freeway ramp and 
sideswiped the right side of the Claimant’s vehicle.  The Milwaukee County DPW 
employee did not make sure the left lane was clear prior to moving into it and it does not 
appear that that the Claimant had the opportunity to avoid this accident.   
 
The Claimant was driving a 2001 Cadillac Deville.  The original estimate on damages 
was in the amount of $3,061.83.  WCMIC had Crawford & Company complete their own 
appraisal on damages.  Damages on the Deville were located on the entire right side.  An 
agreed price was reached in the amount of $2,933.00. 
 
It is the opinion of County Mutual’s adjustor that we settle this claim for an amount not 
to exceed $2,933.00.  Both the county’s insurance company and Corporation Counsel 
support this agreement. 
 
Please refer this matter to the Judiciary Committee to be placed on the agenda for its next 
meeting.  At that time we will appear seeking approval of the agreement.  Thank you. 
 
 
_______________________ 
MAG/kpe 
 
Cc: Linda Durham 

Milwaukee County 

OFFICE OF CORPORATION COUNSEL 

 

KIMBERLY R. WALKER 
Corporation Counsel 

 
MARK A. GRADY 

Deputy Corporation Counsel 
 

JOHN F. JORGENSEN 
JOHN E. SCHAPEKAHM 

TIMOTHY R. KARASKIEWICZ 
JEANEEN J. DEHRING 
ROY L. WILLIAMS 
COLLEEN A. FOLEY 

LEE R. JONES 
MOLLY J. ZILLIG 
ALAN M. POLAN 
Principal Assistant 
Corporation Counsel 

 

Date: August 31, 2011 

 

To: Mr. Lee Holloway, Chairman 
 Milwaukee County Board of Supervisors 
 
From: Mark Grady, Deputy Corporation Counsel 
 Milwaukee County Corporation Counsel 
 
Subject: Claim filed by: Dominick Zappia 
  12501 N. Jacqueline Ct., Mequon, WI 
 
 Date of Loss: May 24, 2011 
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DATE: September 13, 2011 

 

TO:  The Honorable Lee Holloway, County Board Chairman 
 
FROM: Mark A. Grady, Deputy Corporation Counsel 

   

SUBJECT: Claim filed by:   Heather & Arnold Stueber 
     1239 N. 85th St., Wauwatosa, WI. 
 
  Date of Incident: September 30, 2010 

      

 
I request that this matter be referred to the Committee on Judiciary, Safety and 
General Services for approval of a settlement in the above matter.  Authority is 
requested to settle this claim by Heather and Arnold Stueber for a payment by 
Milwaukee County to them of $2,681.68 in return for a release of all claims by the 
Stuebers.   
 
The Stuebers filed a claim against Milwaukee County following an assault of 
Heather Stueber in their home by a patient who had left the Behavioral Health 
Complex.  The patient was on an unlocked unit.  It is claimed that the patient 
should have been monitored more closely to prevent an unauthorized or 
unanticipated departure from the facility.  The patient walked to the Stuebers’ 
home and knocked on their door.  The patient was a stranger to the Stuebers.  
When Heather Stueber answered the door, the patient asked to use a telephone.  
Eventually, it is claimed that the patient pushed her way into the Steuber home to 
attempt to use their bathroom.  Heather Stueber resisted the patient’s entry into her 
home and the patient assaulted her.   
 
Heather Stueber sought medical attention as a result.  She also received some 
short-term psychological counseling and needed to have her glasses replaced, as 
they were broken in the assault.  The Stuebers have submitted medical bills (or 
portions thereof) for office visits and for medications that were not covered by 
their health insurance and the cost to replace Heather Stueber’s glasses.  Those 
charges total $1681.68.  In addition, the Stuebers have agreed to accept $1000.00 
in settlement of their potential claim for pain and suffering damages.  The total 
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settlement is $2,681.68.  The Stuebers will provide a release of all claims in return 
for this payment.  The Office of Corporation Counsel recommends this settlement. 
 
cc: Linda Durham   
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1 

COUNTY OF MILWAUKEE 

INTEROFFICE COMMUNICATION 

 

 

DATE: September 1, 2011 

 

TO:  The Honorable Lee Holloway, County Board Chair 

 

FROM: Mark A. Grady, Deputy Corporation Counsel 

  Timothy R. Karaskiewicz, Principal Assistant 

  Corporation Counsel 

 

RE:  Creative Constructors v. Milwaukee County 

 

 

I.  BACKGROUND 

We request that this matter be referred to the Committee on 

Judiciary, Safety and General Services for approval of a settle-

ment in the above matter.  We request authority to settle this 

case for the total sum of $50,000.00.  Under the terms of the 

settlement proposed below, Creative Constructors will be paid 

$50,000.00 in exchange for a waiver of all claims. 

II.  FACTS 

This case arose from a contract entered into by Creative 

Constructors (“Creative”) and the County dated February 2, 2004 

for the expansion and reconstruction of the security checkpoint on 

Concourse D at General Mitchell International Airport (the 

“Project”).  Creative agreed to provide services as the general 

contractor on the $2.1 million Project.  During the course of the 

Project, Creative made certain claims for additional payments 
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2 

based on change orders, but it never filed the written notice 

required by the contract’s terms.  Instead, Creative alleged that 

in the rush to complete the Project, the County agreed verbally to 

pay for the extra work.  The parties attempted to resolve this 

dispute but several factors, including Creative’s demand for 

damages in excess of $150,000.00, prevented such a resolution.  

The County’s contract with Creative allows the accumulation of 

interest on damage amounts. 

On February 10, 2011 Creative filed a complaint in 

Milwaukee County Circuit Court alleging 1) breach of contract; 

2) breach of the covenant of good faith and fair dealing;  

3) quantum meruit (a contract implied in law); and 4) unjust 

enrichment.  Creative demanded a more modest damage award – 

$114,190.73 – based primarily in interest on damages since the 

inception of the dispute in 2004. 

We believed, and continue to believe, that Creative’s 

claims are barred because it failed to file the written notice 

of claim required by its contract, and that there exist defenses 

to Creative’s claim.  Accordingly, we brought a motion for 

declaratory relief in the Circuit Court requesting that the 

Court find that Creative’s lawsuit was barred by its failure to 

file a written notice of claim.  The Circuit Court, however, 

refused to grant our motion and we filed an appeal.  But the 
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Court of Appeals declined to accept the appeal and the County 

was left in the difficult position of continuing the litigation 

in the lower court while interest on any potential damage award 

continued to accrue.  The uncertainty of the judicial process 

and a jury trial created the potential for an adverse verdict.  

Because interest continued to accumulate, our estimate is that 

the County would have significant exposure in the event of an 

adverse verdict – perhaps as much as $250,000.00. 

Following the Court of Appeals’ decision rejecting the 

County’s appeal, the parties agreed to mediation and, after 

several days, reached a resolution acceptable to the County.  

The settlement reached by the parties includes a $50,000.00 

payment to Creative in exchange for a waiver of all claims 

related in any way to the Project.  This is an acceptable reso-

lution because the payment is far less than Creative initially 

demanded and is less than the estimated cost of defense.  A 

settlement also relieves the County from the potential 

catastrophe of an adverse verdict. 

III.  CONCLUSION 

Consequently, for all of the reasons described above, we 

recommend a settlement of this case in the amount of $50,000.00. 

 

L:\Users\TKARASK\GMIA\Creative Constructors\Judiciary Memo.doc 
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File No.   1 

(Journal,                  ) 2 

 3 

A RESOLUTION 4 

 5 

WHEREAS, this case arose from a contract entered into by Creative Constructors 6 

(“Creative”) and the County dated February 2, 2004 for the expansion and reconstruction 7 

of the security checkpoint on Concourse D at General Mitchell International Airport (the 8 

“Project”).  Creative agreed to provide services as the general contractor on the $2.1 9 

million Project; and 10 

 11 

WHEREAS, during the course of the Project, Creative made certain claims for 12 

additional payments based on change orders, but it never filed the written notice required 13 

by the contract’s terms.  Instead, Creative alleged that in the rush to complete the Project, 14 

the County agreed verbally to pay for the extra work.  The parties attempted to resolve 15 

this dispute but several factors, including Creative’s demand for damages in excess of 16 

$150,000.00, prevented such a resolution.  The County’s contract with Creative allows 17 

the accumulation of interest on damage amounts; and 18 

 19 

WHEREAS, on February 10, 2011 Creative filed a complaint in Milwaukee 20 

County Circuit Court alleging 1) breach of contract; 2) breach of the covenant of good 21 

faith and fair dealing; 3) quantum meruit (a contract implied in law); and 4) unjust 22 

enrichment.  Creative demanded a more modest damage award – $114,190.73 – based 23 

primarily in interest on damages since the inception of the dispute in 2004; and 24 

 25 

WHEREAS, the Circuit Court, however, refused to grant our motion and the 26 

County filed an appeal; and 27 

 28 

WHEREAS, the Court of Appeals declined to accept the appeal and the County 29 

was left in the difficult position of continuing the litigation in the lower court while interest 30 

on any potential damage award continued to accrue; and 31 

 32 

WHEREAS, the uncertainty of the judicial process and a jury trial created the 33 

potential for an adverse verdict.  Because interest continued to accumulate, our 34 

estimate is that the County would have significant exposure in the event of an adverse 35 

verdict – perhaps as much as $250,000.00; and 36 

 37 

WHEREAS, the tentative settlement agreement provides for a dismissal of all 38 

complaints, a waiver of all claims, and a one-time payment to Creative in the amount of 39 

$50,000.00; and 40 

 41 

WHEREAS, the Office of Corporation Counsel recommends this settlement; and 42 

 43 

Judiciary, Safety and General Services - September 15, 2011 - Page 59



2 

WHEREAS, the Committee on Judiciary, Safety and General Services approved 44 

this settlement at its meeting on _________________, 2011 by a vote of _________; 45 

 46 

NOW, THEREFORE, BE IT RESOLVED that Milwaukee County approves a one-47 

time payment to Creative Constructors in the amount of $50,000.00 in exchange for a 48 

waiver of all claims against the County. 49 

 50 
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MILWAUKEE COUNTY FISCAL NOTE FORM 

 
 
 

DATE: September 1, 2011 Original Fiscal Note    
 
Substitute Fiscal Note   

 
SUBJECT: A RESOLUTION TO APPROVE A SETTLEMENT AGREEMENT RELATED TO 
  THE SETTLEMENT OF A LAWSUIT BY CREATIVE CONSTRUCTORS  
  
  
 
FISCAL EFFECT: 
 
 No Direct County Fiscal Impact    Increase Capital Expenditures 

   
  Existing Staff Time Required 
   Decrease Capital Expenditures 
 Increase Operating Expenditures  

 (If checked, check one of two boxes below)  Increase Capital Revenues  
 
  Absorbed Within Agency’s Budget  Decrease Capital Revenues 
 
  Not Absorbed Within Agency’s Budget  
  
 Decrease Operating Expenditures  Use of contingent funds 

 
 Increase Operating Revenues 

 
 Decrease Operating Revenues 

 
Indicate below the dollar change from budget for any submission that is projected to result in 
increased/decreased expenditures or revenues in the current year. 
 
 
 Expenditure or 

Revenue Category 
Current Year Subsequent Year 

Operating Budget Expenditure $50,000.00                    0 

Revenue  0   0 

Net Cost $50,000.00                    0 

Capital Improvement 
Budget 

Expenditure  0   0 

Revenue  0   0 

Net Cost  0   0 
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DESCRIPTION OF FISCAL EFFECT  
 
In the space below, you must provide the following information.  Attach additional pages if 
necessary. 
 
A. Briefly describe the nature of the action that is being requested or proposed, and the new or 

changed conditions that would occur if the request or proposal were adopted. 
B. State the direct costs, savings or anticipated revenues associated with the requested or 

proposed action in the current budget year and how those were calculated. 1  If annualized or 
subsequent year fiscal impacts are substantially different from current year impacts, then 
those shall be stated as well. In addition, cite any one-time costs associated with the action, 
the source of any new or additional revenues (e.g. State, Federal, user fee or private 
donation), the use of contingent funds, and/or the use of budgeted appropriations due to 
surpluses or change in purpose required to fund the requested action.   

C. Discuss the budgetary impacts associated with the proposed action in the current year.  A 
statement that sufficient funds are budgeted should be justified with information regarding the 
amount of budgeted appropriations in the relevant account and whether that amount is 
sufficient to offset the cost of the requested action.  If relevant, discussion of budgetary 
impacts in subsequent years also shall be discussed.  Subsequent year fiscal impacts shall be 
noted for the entire period in which the requested or proposed action would be implemented 
when it is reasonable to do so (i.e. a five-year lease agreement shall specify the costs/savings 
for each of the five years in question).  Otherwise, impacts associated with the existing and 
subsequent budget years should be cited.  

D. Describe any assumptions or interpretations that were utilized to provide the information on 
this form.   

 
Approval of this resolution authorizes a payment of $50,000.00 to Creative 
Constructors by Milwaukee County Airport Division. 
 
There is no tax levy implication associated with this action. 

 
Department/Prepared By  Airport Administration 
 
Authorized Signature ________________________________________ 
 
Did DAS-Fiscal Staff Review?  Yes  No   

                                                 
1 If it is assumed that there is no fiscal impact associated with the requested action, then an explanatory statement that justifies that 

conclusion shall be provided.  If precise impacts cannot be calculated, then an estimate or range should be provided.   
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COUNTY OF MILWAUKEE 

INTEROFFICE COMMUNICATION 

 

 

DATE: September 1, 2011 

 

TO:  The Honorable Lee Holloway, County Board Chair 

 

FROM: Mark A. Grady, Deputy Corporation Counsel 

  Timothy R. Karaskiewicz, Principal Assistant 

  Corporation Counsel 

 

RE:  Attachmate v. Milwaukee County 

 

 

I.  BACKGROUND 

We request that this matter be referred to the Committee on 

Judiciary, Safety and General Services for approval of a settle-

ment in the above matter.  We request authority to settle this 

matter for the total sum of $285,241.92 plus audit fees in the 

amount of $24,977.12, in exchange for a waiver of all claims by 

Attachmate. 

II.  FACTS 

Attachmate is a software company that focuses on terminal 

emulation, legacy modernization, managed file transfer, and 

enterprise fraud management software.  Attachmate enables IT 

organizations to extend critical services and to assure that 

they are managed, secure, and compliant.  The County has used 

Attachmate “emulator” software since 1997.  The emulator soft-

ware provides an interface between an employee’s PC and a 
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mainframe computer to create compatibility between the Windows 

XP operating system and the mainframe technology.  

Prior to 2004 IT had been de-centralized throughout the 

County with licensing and maintenance agreements residing within 

individual departments. In February 2011 IMSD was audited by 

Deloitte and Touche on behalf of Attachmate.  Deloitte and 

Touche began their scan of the County’s enterprise network in 

March 2011 and covered the time period from 1997 to 2011.  The 

audit discovered a licensing discrepancy in the year 2000.  The 

County appears to have overdeployed 1,170 emulator licenses 

(v6.7) for a version higher than was sufficiently licensed 

(v6.5). As a result of the audit Attachmate threatened to file 

litigation against the County seeking $1.2 million in damages, 

interest, and attorneys fees.   

IMSD has conducted its own scans and physical inventories 

as a check on the Deloitte audit.  We have also documented the 

actual (not assumed) age of the PCs in dispute.  IMSD found a 

number of significant errors in the Deloitte audit, and through 

this process, IMSD has been able to reduce the number of 

noncompliant PCs and the resulting settlement from $1.2 million 

to the final settlement amount of $285,241.92 plus audit fees. 

The breakdown of the proposed settlement amount is as 

follows:  The County will pay Attachmate a licensing upgrade fee 
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for 1,170 product installs.  Each upgrade fee will be charged at 

the rate of $164.00 with interest for all licenses for 11 years 

for a cost of $285,241.92.  The County is also responsible for 

the audit fees of Deloitte and Touche totaling $24,977.12.  The 

County has agreed to upgrade to Attachmate v9.2. Although this 

licensed version is currently supported by Attachmate through 

maintenance agreements or time and materials, IMSD has chosen 

time and materials because if any issues arise with the product 

the County will have some recourse. The final condition of the 

settlement is that IMSD must also remove all unused licenses. 

III.  CONCLUSION 

Consequently, for all of the reasons described above, we 

recommend a settlement of this matter for the total sum of 

$285,241.92 plus audit fees totaling $24,977.12, in exchange for 

a waiver of all claims by Attachmate preceding the date on which 

a settlement agreement is executed. 
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File No.   1 

(Journal,                  ) 2 

 3 

A RESOLUTION 4 

 5 

WHEREAS, Attachmate is a software company that focuses on terminal 6 

emulation, legacy modernization, managed file transfer, and enterprise fraud 7 

management software.  Attachmate enables IT organizations to extend critical services 8 

and to assure that they are managed, secure, and compliant; and 9 

 10 

WHEREAS, the County has used Attachmate “emulator” software since 1997; and 11 

 12 

WHEREAS, the emulator soft-ware provides an interface between an 13 

employee’s PC and a mainframe computer to create compatibility between the 14 

Windows XP operating system and the mainframe technology; and 15 

 16 

WHEREAS, prior to 2004 IT had been de-centralized throughout the County with 17 

licensing and maintenance agreements residing within individual departments; and 18 

 19 

WHEREAS, in February 2011 IMSD was audited by Deloitte and Touche on 20 

behalf of Attachmate.  Deloitte and Touche began their scan of the County’s enterprise 21 

network in March 2011 and covered the time period from 1997 to 2011; and 22 

 23 

WHEREAS, the audit discovered a licensing discrepancy in the year 2000; and 24 

 25 

WHEREAS, the County appears to have overdeployed 1,170 emulator licenses 26 

(v6.7) for a version higher than was sufficiently licensed (v6.5); and 27 

 28 

WHEREAS, as a result of the audit Attachmate threatened to file litigation 29 

against the County seeking $1.2 million in damages, interest, and attorneys fees; and 30 

 31 

WHEREAS, IMSD found a number of significant errors in the Deloitte audit, and 32 

through this process, IMSD has been able to reduce the number of noncompliant PCs 33 

and the resulting settlement from $1.2 million to the final settlement amount of 34 

$285,241.92 plus audit fees; and 35 

 36 

WHEREAS, the Office of Corporation Counsel recommends this settlement; and 37 

 38 

WHEREAS, the Committee on Judiciary, Safety and General Services approved 39 

this settlement at its meeting on _________________, 2011 by a vote of _________; 40 

 41 

NOW, THEREFORE, BE IT RESOLVED that Milwaukee County approves a 42 

payment to Attachmate of which the breakdown of the proposed settlement amount is 43 

as follows:  The County will pay Attachmate a licensing upgrade fee for 1,170 product 44 
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installs.  Each upgrade fee will be charged at the rate of $164.00 with interest for all 45 

licenses for 11 years for a cost of $285,241.92.  The County is also responsible for the 46 

audit fees of Deloitte and Touche totaling $24,977.12, in exchange for a waiver of all 47 

claims by Attachmate preceding the date on which a settlement agreement is executed. 48 

 49 
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MILWAUKEE COUNTY FISCAL NOTE FORM 

 
 
 

DATE: September 7, 2011 Original Fiscal Note   X 
Substitute Fiscal Note   

 
SUBJECT: A RESOLUTION to approve a settlement agreement  between the Information 
Management Services Division and Attachmate related to a license audit.   
  
  
 
FISCAL EFFECT: 
 
 No Direct County Fiscal Impact    Increase Capital Expenditures 
   
  Existing Staff Time Required 
   Decrease Capital Expenditures 
X Increase Operating Expenditures  
 (If checked, check one of two boxes below)  Increase Capital Revenues  
 
 X Absorbed Within Agency’s Budget  Decrease Capital Revenues 
 
  Not Absorbed Within Agency’s Budget  
  
 Decrease Operating Expenditures  Use of contingent funds 

 
 Increase Operating Revenues 

 
 Decrease Operating Revenues 

 
Indicate below the dollar change from budget for any submission that is projected to result in 
increased/decreased expenditures or revenues in the current year. 
 
 
 Expenditure or 

Revenue Category 
Current Year Subsequent Year 

Operating Budget Expenditure 310,219.04                    0 

Revenue 0   0 

Net Cost 310,219.04                    0 

Capital Improvement 
Budget 

Expenditure  0   0 

Revenue  0   0 

Net Cost  0   0 
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DESCRIPTION OF FISCAL EFFECT  
 
In the space below, you must provide the following information.  Attach additional pages if 
necessary. 
 
A. Briefly describe the nature of the action that is being requested or proposed, and the new or 

changed conditions that would occur if the request or proposal were adopted. 
B. State the direct costs, savings or anticipated revenues associated with the requested or 

proposed action in the current budget year and how those were calculated. 1  If annualized or 
subsequent year fiscal impacts are substantially different from current year impacts, then 
those shall be stated as well. In addition, cite any one-time costs associated with the action, 
the source of any new or additional revenues (e.g. State, Federal, user fee or private 
donation), the use of contingent funds, and/or the use of budgeted appropriations due to 
surpluses or change in purpose required to fund the requested action.   

C. Discuss the budgetary impacts associated with the proposed action in the current year.  A 
statement that sufficient funds are budgeted should be justified with information regarding the 
amount of budgeted appropriations in the relevant account and whether that amount is 
sufficient to offset the cost of the requested action.  If relevant, discussion of budgetary 
impacts in subsequent years also shall be discussed.  Subsequent year fiscal impacts shall be 
noted for the entire period in which the requested or proposed action would be implemented 
when it is reasonable to do so (i.e. a five-year lease agreement shall specify the costs/savings 
for each of the five years in question).  Otherwise, impacts associated with the existing and 
subsequent budget years should be cited.  

D. Describe any assumptions or interpretations that were utilized to provide the information on 
this form.   

 
Approval of this Resolution authorizes a payment of $310,219.04  as a settlement for license 
compliance to Attachmate by Milwaukee County Information Management Services Division.  The 
payment is for $285,241.92 in licensing fees and back interest and 24,977.12 in audit fees.   
 
 
 
Department/Prepared By  Corporation Counsel 
 
Authorized Signature ________________________________________ 
 
Did DAS-Fiscal Staff Review?  Yes X No  

                                                 
1 If it is assumed that there is no fiscal impact associated with the requested action, then an explanatory statement that justifies that 

conclusion shall be provided.  If precise impacts cannot be calculated, then an estimate or range should be provided.   
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